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Abstract

The paper first surveys the Trade Facilitation landscape at the regional level and analyses the main forces
shaping it. It identifies key factors driving regional Facilitation approaches, examining their priorities,
features and underlying philosophies. The study also highlights significant trends in regional Trade
Facilitation provisions and analyses their implications.

The paper then compares regional and multilateral initiatives, looking at areas of convergence and
divergence, and highlighting where potential gaps exist. It analyses negotiating positions in the respective
frameworks and discusses both the benefits and limitations of the resulting Trade Facilitation provisions.
Examining the impact of the recently concluded WTO Agreement, the study highlights its potential value
added.
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Introduction

The proliferation of Regional Trade Agreements (RTAS) over the past few decades has sparked intense
debate on their purpose, structure and impact. Trade facilitation (TF) aspects did not figure too
prominently in these discussions and have only recently attracted more attention. For many years, they
merely played a marginal role, both in the agreements themselves and in the related analysis.

The launch of WTO negotiations on this area — and the growing prominence of TF measures in recent
RTAs - has triggered new interest. With the Geneva talks now having been brought to a successful
conclusion, it seems timely to take a look at parallel facilitation efforts at the RTA level and to compare
them against the multilateral initiative. Linkages and overlaps would clearly have implications for both
the regional and the multilateral negotiating agenda.

Structure

The paper will start with a brief overview of the TF landscape at the regional level before reviewing the
developments that led to its formation. It will then analyze important factors that shape the way in which
Facilitation is being approached in RTAs, followed by an evaluation of key features such as areas
covered, special characteristics, countries involved and underlying philosophies. A look will also be taken
at the two largest trading nations’ critical areas of interest.

A subsequent section will compare TF approaches in regional trade agreements with those in the Geneva
negotiations, looking at parallels, additions and possible overlaps. The study will then summarize the
main findings and offer a few concluding remarks.

Data and calculations build on the WTO's RTA database.” Of the 259 agreements notified by the end of
June 2013,® 217 were considered relevant for the present study (see annex). Treaties forming customs
unions, representing accessions to an existing agreement* or exclusively addressing services aspects were
left out as being of a different nature. Some accords could equally not be considered as a result of their
parties not having notified the content, or provided only partial data.’

Overall Picture

In some ways, the evolution of TF measures has reflected the same broad trends observed in the general
evolution of RTAs. The rapid expansion of regional trade agreements both in quantity (the numbers
quadrupled over the past two decades®) and quality (their depth and coverage has also generally
increased) is equally mirrored in their TF segments which governments came to recognize as an important
element of their trade policy. There is further a common tendency towards increased RTA involvement of
the developing world.

2 publically accessible via http://rtais.wto.org/Ul/PublicMaintainRTAHome.aspx.

® Notifications on accession matters were excluded for the purposes of the study.

* Most of the latter cases are linked to the EU's enlargement process.

> Adjustments were further made for double listings of plurilateral treaties that had already been notified by some of
the agreement's parties.

® More than half of all RTAs have been concluded during the last decade only. For details see the WTO's RTA
database (as referenced in footnote 1).



But in other respects, TF provisions have evolved in separate and distinct ways. They have certain
characteristics that set them apart from other aspects of RTAs, most notably their tendency to be largely
non-discriminatory in design and application. There are also particular challenges involved, starting with
the lack of a consistent terminology. Common definitions of trade facilitation do not exist. The subject is
typically framed by the scope of measures covered in the respective agreement. What some treaties label
as "Trade Facilitation” can have little to do with how the matter is approached in others (and how it is
understood in the WTO). Rules of origin, SPS and TBT matters are considered part of the TF chapter in
several agreements whereas they are treated in separate sections elsewhere.

In order to compare developments in RTAs with the ongoing negotiations at the multilateral level, this
study restricts its focus to the trade facilitation issues agreed upon in Geneva. This implies a relatively
limited scope of analysis as the WTQO's mandate concentrates on only three provisions of the existing
GATT: Articles V, VIII and X (dealing with freedom of transit, fees and formalities connected with
importation and exportation, and publication and administration of trade regulations, respectively.)’

First Steps

A look at early RTAs shows that trade facilitation aspects were almost non-existent. For many years,
supranational facilitation initiatives predominantly took the form of subject specific co-operation
arrangements and hardly ever spread to the realm of broader regional trade accords.

It was only when governments began to realize the need to expand the trade agenda beyond tariff policies
that trade facilitation found its way into RTAs, first in Europe and then in other parts of the world. The
launch of WTO negotiations on facilitation in 2004 gave another boost to this trend. Virtually all of the
RTAs concluded after that date contain at least some kind of reference to facilitation measures. Many set
out a comprehensive set of TF disciplines.

The first attempts to include TF aspects in RTAs were fairly modest, typically limited to a narrowly
defined area of customs reforms (often linked to fees and charges aspects as well as basic transparency
disciplines). Later agreements expanded their coverage to include areas such as simplification of trade
documents and border agency cooperation. The scope expanded further in subsequent treaties, which
incorporated measures like risk management, advance rulings, appeal rights, authorized operators, express
shipments, single window, temporary admission or procedures for the rapid release of goods.

Subsequent Developments

A look at more recently concluded RTAS reveals an increasingly complex picture. While they tend to be
even broader in scope than the earlier treaties and more profound in their reach, individual treaties can
differ in how they address TF. A precise analysis is complicated by the already mentioned absence of a
consistent terminology. Trade facilitation provisions can be found scattered across sections on customs
procedures, transparency and general provisions or grouped in a separate TF chapter. Shared definitions
do not exist, although one frequently finds common elements (mostly with respect to import/export
procedures).

’ The mandate also extends to “"cooperation between customs or any other appropriate authorities on trade
facilitation and customs compliance issues".” For details, see WTO document WT/L/579, Annex D.
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In addition, RTAs have become diverse with respect to their TF content, varying considerably as far as
scope, precision and level of ambition are concerned. Some agreements, such as the ones concluded by
APEC, EFTA, the EU or the United States are broad in coverage whereas others, like the treaties between
the Russian Federation and many of its former USSR partners, have a very limited reach (typically
covering merely transit and customs-related information exchange). Even when covering common
ground, the depth of the respective measures can vary greatly. Measures on a given issue range from
general calls to undertake an unspecified work programme to detailed binding disciplines.

While cross-cutting trends are therefore hard to measure with any precision, one can identify several
factors that seem to have an influence on how trade facilitation has been approached in recent RTAs.

Influential Factors

Type of Agreement

Trade facilitation provisions in customs unions typically have a broader scope and a higher level of
ambition than those in other regional trade agreements. Having a common external tariff allows for — and
sometimes even requires — a deeper level of simplification and alignment of internal border procedures.

No clear correlation could be found between the scope of TF provisions and number of signatories
(alone). Ambitious agreements were concluded both bilaterally and plurilaterally. The same goes for
treaties with a very limited TF scope. Other factors, such as when the agreements were concluded, or the
parties’ level of development, seem to play a more prominent role.

Date of Conclusion

Most of the RTAs concluded® up to the late 1970s limited themselves to tariff reductions as well as rules
on quantitative restrictions, safeguards, balance-of-payment and non-discrimination. Some (see, for
instance the EEC Agreements with Norway and Iceland) also included provisions on competition policy
and anti-dumping. The few agreements that contained provisions on simplifying trade procedures
typically focused on rules of origin - and sometimes on SPS and TBT - matters (such as certification
issues or technical requirements). Almost none® addressed trade facilitation issues specifically.

This situation slowly began to change in the 1980s when TF-specific provisions occurred more frequently
in RTAs, albeit limited in scope and mostly aspirational in nature.'

By the early 1990s, TF had become a recurrent — and more comprehensive - feature of regional trade
accords; and by the end of the decade, the vast majority of all RTAs (92%) set out at least some kind of
TF reforms, reflecting the growing importance of Facilitation at the regional level. This trend intensifies
even further after 2000 when regional trade agreements almost always contain a TF component (95%. See

® The actual reference date used was the agreement’s entry into force.

® The notable exception is the EFTA treaty.

10 See, for instance, the ANZCERTA's recognition that “the objectives of this Agreement may be promoted by
harmonization of customs policies and procedures in particular cases.” (Article 21). The Latin American Integration
Association essentially limits its trade facilitation-related provisions to a not very comprehensive transit provision.
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chart 2.) The extent and depth of their coverage varies, however, with some RTAs from that period
containing only a very limited number of related provisions.'

Chart 1: Number of active RTAs notified to the
WTO
1970s /']
1980s '
2000 - mid-2013
0 50 100 150 200
12

Source: Calculations by the author based on information contained in the WTQO's RTA database.

' See, for instance, the RTAs concluded by Turkey or by the Ukraine.
12 Includes all RTAs covering goods. While some of them include service aspects as well, pure services Agreements
were excluded. This also goes for RTAs related to accession.
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Chart 2: RTAs containing Trade Facilitation components (in percentage

of total Agreements)
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Source: Calculations by the author based on information contained in the WTO's RTA database.
Launch of WTO Negotiations on TF

The start of WTO negotiations in 2004 added a significant boost to this trend. The vast majority of RTAs
concluded after that date contains provisions on TF. In Asia, for instance, 90% of the RTAs signed
between 2005 and 2011 include such measures (compared to less than 25% between 1975 and 2004."%)

Chart 3: RTAs with TF components  Launch of WTO negotiations
on Trade Facilitation
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Source: Calculations by the author based on information contained in the WTQO's RTA database.

3 Marie-Isabelle Pellan and Marn-Heong Wong, "Trade Facilitation in ASEAN and ASEAN +1 FTAs: An Analysis
of Provisions and Progress", Journal of World Trade 47 No.2, 2013, page 253.
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The influence of the WTO talks has also been felt on the content side. There is a noticeable difference
between the TF provisions in RTAs concluded before and after the start of the multilateral negotiations.
Many of the regional agreements signed after 2005 include facilitation measures that are similar — and in
some cases virtually identical — to the disciplines debated in Geneva. The impact has also been felt in the
reverse direction - one can equally find measures in the WTO’s TFA that were inspired by Facilitation
initiatives undertaken in regional trade accords. (See, for instance, the provisions on express shipments in
the US accords with Chile and Singapore.) Both developments have led to certain convergence between
regional and multilateral trade facilitation efforts.

Level of Development

The parties' level of development can have an influence as well, although the impact is not always as
clear-cut as one might expect. While there is a certain tendency for TF provisions in developing country
RTAs to be somewhat less ambitious than those in developed-country agreements,* this is not always the
case. One third of the treaties with the most extensive Facilitation coverage®® were concluded amongst
developing economies. Less than 7% of those treaties are developed-country accords. Some of the North-
North RTAs have only a very limited TF component (see, for instance, the treaties between Australia -
New Zealand, EC - Iceland, EC — Norway or EU — Switzerland and Liechtenstein) while there are many
agreements among developing countries that have a considerable trade facilitation segment.'® Other
factors — such as date of conclusion — often play a more important role. All of the above-mentioned
developed country RTAs, for instance, belong to the old generation treaties with limited TF reflection
concluded in the 1970s and '80s.

Chart 4: RTA signatories by level of development (shares in per cent of total signatories)

80
70 —
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20 — \\ / South-South
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O T T T 1

1970s-1980s 1990s 2000 - mid-2013

Source: Calculations by the author based on information contained in the WTO's RTA database.

4 This has been attributed to factors such as infrastructure limitations, financing and other capacity problems as well
as different priorities in the literature (see, for instance, Evdokia Moisé, the Relationship between Regional Trade
Agreements and the Multilateral Trading System, TD/TC/WP(2002)17/FINAL, page 4.)

!> Defined as the 30 Agreements with the most comprehensive TF component.

16 See, for example the series of RTAs concluded by Central and South American countries (Chile - Colombia, Chile
- Central America, Panama — Chile, Panama - Peru) or the treaties between China — Costa Rica, India — Malaysia
and Chile - Malaysia, to name just a few.



Number of RTAs Concluded

While there is no clear correlation between the number of signatories to an agreement and its TF scope -
bilateral treaties do not necessarily have a broader coverage than their plurilateral counterparts — there
appears to be a link between the ambition of RTAs and the frequency with which certain countries have
negotiated them. In several cases, agreements seem to have a more extensive TF coverage when forming
part of a series of regional trade accords (see, for instance, the treaties signed by Chile, Colombia,
Panama or Peru). The conclusion of one comprehensive treaty appears to facilitate the negotiation of
equally ambitious follow-up accords, both in the case of developed and developing countries. Trade
Facilitation provisions of the first such treaty are often carried over into subsequent arrangements with
little to no change.'” This tendency is particularly pronounced where large economies are involved.
Treaties concluded by EFTA, the EU, the US and — especially noticeably - the Russian Federation, all
contain provisions that resemble each other. First agreements seem to have served as a blueprint for
subsequent accords.

Special Interests

Not surprisingly, the key interests of RTA signatories play a role as well. A look at the TF components of
agreements signed by the US, for instance, shows that they tend to include provisions on issues that are
close to Washington’s heart (such as expedited shipments, internet publication, penalty disciplines or
consularization). Similar results are found when analyzing the agreements concluded by the European
Union. They frequently contain disciplines on issues such as authorized operators, international standards
or simplification of procedures that Brussels has been advocating in the WTO context as well. RTAs
concluded by Japan, to give another example, almost always contain provisions on appeal procedures — an
area strongly advocated by Tokyo in Geneva.

Geography

Geography can matter as well. Lack of access to the sea, for instance, was found to have an impact.
Transit aspects are more likely to be covered in RTAs that involve a landlocked partner, especially when
they share a common border. This tendency is even more pronounced when the country with no sea
access has a relatively lower level of development. Agreements concluded by transition economies almost
always have a transit component.®

Geographical proximity of the signatories, on the other hand, does not necessarily have a significant
impact on the nature or frequency of TF provisions. Almost two thirds (63%) of all examined RTAs are
not strictly regional. Indeed, the proliferation of inter-regional accords has been especially noticeable over
the last 15 years. The vast majority of the most recent treaties has a broad geographic scope.

17 See, for instance, the transit provisions in the RTAs concluded between Russia and several CIS countries, the
provisions on inquiry points set out in the treaties between the US - Chile and the US —Bahrain or the provisions on
fees and charges in the treaties concluded between the US and (i) Peru, (ii) Singapore. (iii) Australia and (iv)
Bahrain.

18 See, for instance, the agreements concluded by Armenia, Azerbaijan, Belarus, Georgia, Kyrgyz Republic,
Moldova, Kazakhstan, Tajikistan, Turkmenistan, Ukraine or Uzbekistan.
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Key features

Areas addressed

Trade facilitation provisions in regional trade agreements cover a wide range of areas. For the purposes of
this study, only the issues addressed in the current WTO talks — i.e. GATT Atrticles V, VIII and X — plus
customs cooperation® — were compared across RTAs, leaving other matters (such as rules of origin, SPS
or TBT aspects) aside.

Within these limited parameters, the analysis reveals that co-operation-, transparency-, fees and
formalities aspects were frequently addressed while transit matters were tackled less often.

Ranked by frequency of occurrence, provisions on the exchange of customs-related information and on
cooperation top the list, followed by rules on the simplification of import- and export-connected fees and
formalities. Disciplines regarding publication, appeals and the harmonization of regulations also appear in
the top 10 list, together with measures on risk management, prior publication,?® transit and advance
rulings.

Conversely, provisions on pre-shipment inspection, single window, post-clearance audit and customs
brokers are the least frequently found. Measures on business consultations, authorized operators,
separation of release, penalty disciplines® and release times are also rare.

19 While efforts were made to cover as many of the issues addressed in the WTO negotiations as possible, an
inclusion was not always meaningful. Issues that did not appear in practically any of the examined agreements — or
at least not in the related TF sections - such as provisions on notifications on enhanced controls or inspections,
detention, acceptance of copies or inward/outward processing — were excluded from the analysis which focussed on
the main facilitation topics addressed in the RTAs. In some cases, issues were included, albeit not in a separate
heading, but as part of the broader topic under which it was typically taken up in the RTAs (see, for instance,
provisions on uniform rules which are most likely to be covered by disciplines on harmonization).

20 The issue was addressed in a separate heading in line with how it had been approached in the WTO negotiations.
RTASs tend to treat it as part of a broader publication package.

2! Provisions on the imposition of penalties as such are more frequent but were excluded as they are not covered in
the WTO negotiations.
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Table 1: TF measures contained in RTAs by frequency of occurrence (in per cent)

Rank Measure Occurrence
1. Exchange of customs-related information 69.6%
2. Cooperation in customs and other TF matters 59.4%
3. Simplification of formalities/procedures 52.5%
4. Publication and availability of information 50.2%
5. Appeals 41.5%
6. Harmonization of regulations/formalities 38.7%
7. Risk management 36.9%
8. Publication prior to implementation 36.4%
8. Transit 36.4%
10. Advance rulings 35.9%
11. Automation/electronic submission 35.5%
12. Use of international standards 33.2%
13. Disciplines on fees and charges connected with importation and exportation 32.7%
14, Opportunity to comment on proposed laws/regulations 28.1%
15. Enquiry points 27.2%
16. Internet publication 26.7%
17. Temporary admission of goods 21.7%
18. Consularization 18.9%
19. Expedited shipments 16.0%
20. Pre-arrival processing 15.7%
20. Release times 15.7%
22, Penalty disciplines 15.2%
22, Separation of release from clearance 15.2%
24, Authorized operators 13.8%
25. Obligation to consult traders 9.7%
26. Customs brokers 5.5%
27. Post/clearance audit 5.1%
28. Single Window 3.6%
29, Pre-shipment inspection 3.2%

Source: Calculations by the author based on information contained in the WTO's RTA database.

Focus areas in RTAs concluded by the two largest trading Members (US, EU)

RTAs negotiated by the US and the EU underwent several developments. Some of them — such as the
increased detail and level of ambition — are also reflected in other regional treaties and underline a
broader trend.

The European Union was among the first to engage in RTAs. More than half of all the agreements from
the 1970s have Brussels as a contracting party. None of those agreements, however, contain a TF
component. With the exception of a treaty with Syria, all have EFTA Members as partners and focused on
strengthening their existing inter-relationship. No regional trade accords were concluded during the
1980s, and RTA activity remained limited during the subsequent decade with only four EU engagements.
It was not until the following years that RTA initiatives really took off. Eighteen new agreements were
concluded between 2000-2009,and another five by mid-2013.
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As far as coverage is concerned, the early agreements were very limited in their TF scope. It was not until
the last five years that facilitation provisions became a significant focus of Brussels’ RTA strategy in a
systematic manner. Customs-related cooperation and information exchange, as well as the simplification
of formalities, are the most frequently addressed issues. They are followed by harmonization provisions,
which are included in almost two thirds of all EU-partnered agreements while transit questions are
covered in more than half.

Offensive interests expressed by the EU in the WTO negotiations appear in its recent RTAs as well,
although less frequently — and sometimes in less pronounced ways - than the issues of concern to the US
surface in its RTAs. Provisions on authorized operators — high on Brussels’ Geneva agenda — as well as
on international standards are included in less than a third of all agreements. Disciplines on other key EU
interests - pre-shipment inspection (PSI) and customs brokers — appear even less frequently. At the same
time, they are still relatively highly represented given that only a few of the parties to these agreements
use PSI or require the mandatory use of brokers. In the case of pre-shipment inspection, for instance, the
EU is party to all RTAs that include PSl-related provisions.

Where the same issues are covered in different agreements, the provisions’ wording is often similar —
although rarely a complete copy and paste.?

With respect to ambition levels, even the most comprehensive agreements are not always binding in a
strict sense. Provisions are often phrased in non-coercive terms, calling for “cooperation” on a given area
or the enactment of certain measures without prescribing mode and methods. The language can also be
relatively unspecific, setting out broad objectives while leaving it up to each partner to decide how to
implement them. The EU-Chile Agreement, for instance, calls for “the application of modern customs
techniques, including risk assessment” before then holding that “Each Party will take the necessary
measures to ensure the effectiveness of the risk assessment methods.”

The United States started to engage in RTAS in the mid-1980s. The first Agreement (with Israel in 1985)
does not yet have a trade facilitation component. It took almost another decade for Washington to
conclude its next agreement® which remains in force — NAFTA entered into force in 1994 — and this
time, there was a Facilitation segment. The subsequent treaty with Jordan (2001) went back to having
almost no TF content. It was not until 2004 — the year the WTO negotiations started — that RTA activity
really took off with 11 agreements entering into force during the period up to 2012. That year also marked
the beginning of extensive TF coverage, to the point where all regional trade accords were now having a
substantial facilitation component.

Looking at their content, one finds considerable similarities. The negotiation of earlier agreements clearly
helped inform — and provide blueprints for — subsequent treaties. Many of the provisions were carried
over into later treaties, often with little or no change. Apart from surface modifications, such as the
addition of “and Trade Facilitation” to the relevant chapter heading (which had been titled “Customs

22 See, for instance, the provisions on simplification and harmonization of customs procedures set out in the
Agreements concluded between the EU and (i) Cameroon, (ii) Cote d’Ivoire and (iii) the Cariforum states.
23 H Q.

Article 79:3:c.
** The calculation is based on agreements which remained active. There was an earlier agreement with Canada — it
became effective in 1989 — but it is no longer in force.
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Administration” in the agreements with Bahrain,”Chile,®Morocco,”’and Singapore®®), there were few
changes on the substance side. All agreements have provisions on publication (including internet and
prior publication), enquiry points, advance rulings, appeal procedures, separation of release, risk
management, release times, expedited shipments and simplification of formalities — many of which are
similar in wording and often even in article number.?® These agreements are also often similar in what
they do not cover. None of those treaties have provisions on post-clearance audit, authorized operators,
harmonization, single window, PSI, customs brokers or transit. Offensive interests pursued by
Washington in the WTO negotiations are often reflected in its RTAs: most agreements have provisions on
internet publication, penalty disciplines, expedited shipments and consularization.

The development level of the respective trading partners does not seem to play a noticeable role. Treaties
with Australia, Singapore, the Republic of Korea and Chile do not significantly differ from those
concluded with Bahrain, Colombia, Morocco, Oman, Panama or Peru. In some cases, agreements with
developing countries are even more comprehensive than those with developed economies.*

Compared to the EU's agreements, the US' RTAs tend to be somewhat more detailed — and stronger in
their level of commitment. Many provisions are fairly comprehensive and define the envisaged objective
in specific terms. Provisions on express shipments, for instance, set out a concrete (US$200) de minimis
threshold for exemption of customs duties or taxes (and formal entry documents)® and a specific (four or
six hours) clearance timeframe.*® There are also requirements for release of all goods within a clearly
determined deadline (usually a maximum of 48 hours).*® Provisions in comparative EU agreements are
more general. Release times are typically not prescribed at all, and in the one case where provisions on
expedited procedures are set out, the language is far more general than in the RTAs signed by the United
States — to the point of there not really being any equivalence at all.>*

The US RTA with Chile - to give another example — sets out fairly detailed rules on advance rulings that
cover an entire page.*® The EU Agreement with the same country contains only a short paragraph on the
matter, calling for little more than the provision of advance rulings on tariff classification and rules of
origin and stipulating certain requirements for the modification or revocation of the ruling.®* Similarly,
the rules on appeal or review procedures are much more detailed in the US-Chile treaty than they are in

%5 See chapter 5 of that Agreement.

% Chapter 5 of that Accord.

2’ Chapter 6.

%8 Chapter 4.

2 See, for instance, the provisions on enquiry points (art. 5.1.2) advance rulings (art.5.10), separation of release
from clearance (art. 5.2) or expedited shipments (art. 5.7).

%0 See, for example, the treaty with Australia compared to those with Colombia, Peru or Morocco.

%1 See, for instance, the Agreements with Colombia (Art. 5.7:g) and the Repulic of Korea (art. 7.7:9).

%2 Examples include the Agreements with Chile (art. 5.7 d), Colombia (art. 5.7.e) and with Korea, Rep. of (art.
7.7.e).

%% See, for instance, Art. 5:2:2(a) of the RTA between the US and Peru or article 49:2 of the agreement between
China and Costa Rica.

% The agreement between the EU and the Republic of Korea, for example, merely calls for each party to “adopt or
maintain expedited customs procedures” without specifying any further requirements.

% See article 5.10 of that Agreement.

% See article 79:3:f of that Agreement.
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the EU-Chile counterpart.*” Several EU RTAs frame provisions as areas of cooperation whereas the US
tends to be more specific in prescribing concrete obligations for each party.®

Signatories: Origin, Regional Distribution and Level of Development

Europe has the highest share of RTA participation — both in terms of regional partners and with respect to
arrangements with parties from other regions. Almost 40% of all the agreements examined in this study
have a European signatory. East Asia comes second, accounting for slightly over a quarter (27.6 %) of all
treaties. RTAs involving a member of the commonwealth of independent states (CIS) account for almost
20%. The region saw a big jump in RTA engagement during the 1990s when former USSR members re-
organized their economic and political ties with the Russian Federation. Around 17% of all RTAs have at
least one South American partner - and 15% have at least one North American signatory. Africa, Oceania
and the Caribbean show the lowest RTA participation levels with only 8% (both for Africa and Oceania)
and 2% (Caribbean).

Chart 4: Participation in RTAs per region (percentage of overall
Agreements)

Source: Calculations by the author based on information contained in the WTO's RTA database.

Broken down at individual WTO Member-level, the EU takes the lead with participation in more than 30
(31) RTAs,* followed by the four EFTA states” (Switzerland: 27, Iceland: 26, Norway: 26 and
Liechtenstein: 24). Turkey and Chile share the sixth position with membership in 18 regional trade
agreements each*’. They are followed by Singapore, which is party to 17 RTAs. The Ukraine is closely
behind with only one agreement less. The Russian Federation completes the top ten with 15 accords
(almost all with former CIS or COMECON partners).

% See article 79:2 of the EU- Chile treaty and articles 5:8 and 20:5 of the US-Chile one.

% See, for instance, rules on automation.

* This includes RTAs concluded by its predecessor, the EC.

“ The respective numbers include all treaties signed under the EFTA framework.

“! The figures are based on the sample used for this paper (see page 1). The cut-off date was the end of June 2013.

14



Table 2: WTO Members with the highest number of RTAs (top 15)

WTO Member Number of RTAs
1. EU 31
2. Switzerland® 27
3. Iceland® 26
3. Norway" 26
5. Liechtenstein® 24
6. Chile 18
6. Turkey 18
8. Singapore® 17
9. Ukraine 16
10. Russian Federation | 15
11. US 14
12. India 13
12. Japan 13
12. Peru 13
15%" Mexico 12

Source: Calculations by the author based on information contained in the WTO's RTA database.

Many of the RTAs with a comprehensive Facilitation component were signed between countries at
different levels of development. Sixty per cent of the treaties with the highest Facilitation coverage*® have
developing and developed signatories. Some of those North-South treaties are also fairly ambitious in
their depth.*

As far as composition of RTAs is concerned, there is a clear trend towards increased developing-country
participation - both in North-South and in South-South agreements. This proliferation is especially
striking when looking at South-South arrangements whose share in overall RTAs went up from below
20% (18) in the 1970s and 1980s to almost three quarters (73%) during the 1990s.° Their share then
dropped to 41% in the 2000 to mid-2013 period, which saw a substantial rise of North-South agreements
(49% compared to only 16% during the 1990s). The ratio of North-North agreements, which still
accounted for more than half (55%) of all RTAs concluded up to the end to the 1980s went down to 10%

*2 See footnote 38.

** |bidem.

“ Ididem.

*® |bidem.

“® Includes Agreements signed in the ASEAN framework.

*" China would have made it to the top 15 had agreements signed by separate WTO Members Hong Kong China and
Macao been included.

“8 See footnote 14.

“ See, for instance, the EU agreements concluded with Cameroon and with Cote d'Ivoire.

%0 According to the WTO's 2011 World Trade report (which includes both notified and non-notified agreements), the
share of South-South arrangements went up from barely 20 per cent % in the late 1970s to now representing almost
two thirds of all agreements in force. (WTO, World Trade Report 2011, pages 55 and 56).
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in the 1990s and dropped by another percentage point for all subsequent agreements (2000- up to mid-
2013).%"

An overall analysis shows that almost 90% (88.5) of all RTAs involve Members of the developing world.
The numbers are even higher (93%) when focusing on the agreements with a trade facilitation component
(which represent the vast majority of the notified accords). A little more than half (51.1%) of the
agreements show developed-country participation — 48% when excluding agreements with no TF
element. Nine per cent include LDCs. This number decreases slightly to eight when concentrating on
treaties with a Facilitation segment.

Chart 5: RTA participation by level of development

LDC involvement . 8.30%

Developed country involvement 51.10%

Developing country involvement 88.50%

Source: Calculations by the author based on information contained in the WTQO's RTA database.
Special characteristics

Certain features of trade facilitation measures in RTAs differ from other elements of those agreements.
This is especially true when examining their potential for discrimination. Unlike many provisions in areas
such as tariffs, quantitative restrictions or rules of origin, which seek to grant preferential treatment to
RTA partners, there are several parts of the trade facilitation agenda that are inherently non-
discriminatory.

Requirements to publish rules and regulations on the internet, for example, cannot be implemented
without allowing third countries to benefit from that information as well. This would also apply to many
of the more traditional ways of publicizing laws and other relevant data (such as publication through a
generally available national gazette). The switch from manual to automated clearance systems is another
example of a non-discriminatory TF measure. The benefits from those measures cannot be limited to RTA

%! The ratio of North-North agreements, on the other hand, which still accounted for around 30% of all RTAs by the
mid-1980s went down to less than 10%. (World Trade Report 2011, pages 55 and 56).
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partners as a result of their inherent erga omnes character. In those cases, discrimination would not be
possible even if intended by the parties.

Another set of TF measures could — at least conceptually - be designed to only benefit RTA partners, but
it would make little economic (or political) sense to do so. When establishing a single window, for
instance, it does not seem sensible to limit its use to a small range of partners, requiring the existence of a
costly parallel framework of non-centralized processing. To some extent, this could also be said for the
use of international standards and the simplification and reduction of import and export related
formalities. It simply does not seem wise to limit their use to a small number of partners at the expense of
dealing with an additional set of more cumbersome forms for third parties. The use of electronic
submission and of other IT technologies - as well as measures to improve coordination between domestic
border agencies - provide additional examples of where it makes little sense to design discriminatory TF
rules. In addition to it being impracticable to create parallel systems for different trading partners, there
are also limits imposed by the GATT’s rules which require trade regulations in RTA countries to be no
more restrictive for non-RTA members than they were prior to the formation of the free-trade area.*

This is not to suggest that there are not also TF measures which can have a potentially discriminatory
effect due to their exclusive application to RTA partners. Advance rulings, for instance, can be limited to
contracting parties as can appeal rights. There can also be preferential treatment with respect to fees and
charges. Rules can also be exclusively harmonized among participating countries. Expedited treatment for
express consignments and authorized operators can be restricted to traders from RTA partners as well.

Where discrimination occurs, however, it can sometimes be less a matter of differences in citizenship than
of differences in economic size and resources. Access to advanced technological tools and fast track
schemes, for example, can require skills and infrastructure not available to every operator, regardless of
nationality.

The limited tendency for actual discrimination is also the result of many TF measures having a
superregional — if not to say multilateral — approach. Measures such as the use of international standards
can re-affirm non-discrimination principles rather than violate them. Trade facilitation initiatives in
regional trade agreements can add further momentum to global TF reforms, thereby benefitting traders
more broadly.

One also has to make a distinction between discrimination which is intentional and trade distorting and
discrimination which is an inherent - even solicited - feature of a TF measure (such as the use of different
selection criteria for risk management or the granting of preferential treatment under authorized operator
or express shipment schemes). Differential treatment does not necessarily represent discrimination in the
sense outlawed by the WTO. Careful use of terminology is therefore required.

%2 Article XXIV:5:b of GATT states that « with respect to a free-trade area, or an interim agreement leading to the
formation of a free-trade area, the duties and other regulations of commerce maintained in each of the constituent
territories and applicable at the formation of such free-trade area or the adoption of such interim agreement to the
trade of contracting parties not included in such area or not parties to such agreement shall not be higher or more
restrictive than the corresponding duties and other regulations of commerce existing in the same constituent
territories prior to the formation of the free-trade area, or interim agreement as the case may be;”
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Approach and coverage

The examined trade facilitation provisions in RTAs vary considerably in their scope and depth — as well
as in their similarity to the measures agreed upon in the WTO.

An analysis of the various measures — following the thematic structure used by Members in the Geneva
TF negotiations™ - shows that there are certain common trends, notably towards increasing coverage and
growing ambition. At the same time, there are also noticeable differences in specific areas.

Cooperation in Customs and other TF Matters and Exchange of Customs-related Information

The divergences are perhaps most pronounced in the areas of customs cooperation and exchange of
information. Despite the use of similar terminology, the substantive coverage can differ significantly, not
just in comparison with the WTQO’s TF Agreement (TFA) but also amongst the RTAs themselves. In the
Geneva negotiations, provisions listed as cooperation were largely focused on border agency cooperation,
(both within a country and between different Members®*) whereas the rules on “customs cooperation”
focus on the exchange of customs-related information. This is rather different from how this is termed in
RTAs where rules on the exchange of information are hardly ever found in cooperation chapters.

To avoid conceptual confusion, the study separates the analysis of mere cooperation provisions from
those on the exchange of information - and then labels the respective headings accordingly (referring to
“cooperation in customs and other TF matters” and “exchange of customs-related information”, which
broadly corresponds to what is negotiated in Geneva under the heading of “customs cooperation”).

Almost 60% of all examined RTAs contain some kind of language on cooperation. However, an analysis
of their content shows considerable disparities. In some agreements, “cooperation” is used to prescribe the
required engagement level in customs activities such as risk management or simplification of documents.
More than setting out provisions on cooperation per se, the language is used to define the level of
ambition in a given area, limiting it to less coercive legal terms. Rather than requiring the application of
risk management systems, for instance, those Agreements merely call for “cooperation” on the
development of such techniques between the respective partners without specifying concrete actions to
this end.

Other agreements prescribe cooperation requirements in a more direct sense. Some of them do this in
fairly comprehensive terms,> but many of the related provisions are fairly weak, unspecific and/or have a
very limited scope. Article 33 a of the treaty between EFTA and Tunisia, for instance, simply states that
“Cooperation and assistance may cover any fields jointly identified by the parties that may serve to
enhance Tunisia’s capacities to benefit from increased international trade and investment, including, in
particular (a) trade promotion, trade facilitation....”. Article 53 of the RTA between ASEAN and Japan

5% Differences were only made where the WTO structure did not seem meaningful. This could be the result of
various factors such as a very specific WTO context (see, for instance, the provisions on the function of a future
WTO Committee or on the application of the WTO’s dispute settlement system) or the fact that certain measures are
only covered in the WTO negotiations without equally being covered in the TF sections of the examined RTAs.
Measures merely contained in RTAs without being addressed in the TF Agreement (such as SPS, TBT or rules of
origin matters) were excluded as well in line with the overall scope of the paper.

> There are also a few cooperation provisions in the areas of consularization and transit.

% See, for instance, article 5:5 of the RTA between Panama and Chile.
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merely calls for the parties to “explore and undertake economic cooperation activities” in several fields
which include “trade-related procedures” and “transportation and logistics”.

Cooperation can also be found to be understood as joint action in undefined bilateral or plurilateral
frameworks. Article 84 of the RTA between EFTA and Chile, to give an example, simply states that “The
Parties agree to cooperate in bilateral and multilateral fora on ways to increase transparency in
trade matters.”

Some agreements limit cooperation to the implementation of the treaty without calling for joint action in
customs areas as such. This can be coupled with the possibility to agree on additional areas of cooperation
which remain undefined. Article 50 of the RTA between China and New Zealand, for example, sets out
that “To the extent permitted by their domestic laws, the customs administrations of the Parties shall
assist each other, in relation to: (a) the implementation and operation of this Chapter; and (b) such other
issues as the Parties mutually determine.”

In some RTAs, cooperation is reduced to a shell for work on future arrangements. Article XV of the
Agreement between China and India represents an example for such a case. It states that “In order to
facilitate cooperation in customs matters, including compliance issues, the Parties agree to establish a
Working Group on Customs, which would negotiate a mechanism/protocol for customs cooperation
within a period of six months from the date of entry into force of this Agreement. (...)”

Provisions on the exchange of customs-related information are even more frequent than those on
cooperation with almost 70% of all RTAs containing at least some sort of language on the matter. As in
the case of customs-related cooperation elements, however, there are considerable variations in scope and
depth. They range from fairly comprehensive requirements™ to vaguely phrased calls for an exchange of
relatively unspecified data.>” Some are confined to only one or two narrowly substantive areas.” Others
limit the exchange to information with respect to the operation of the respective agreement.

Even in agreements with a fairly wide scope, usually little or nothing is set out regarding how the
envisaged exchange should be executed. The RTA between ASEAN and the Republic of Korea, for
instance, calls upon parties to “(a) share expertise on ways to streamline and simplify customs
procedures;” and to “(b) exchange information on best practices relating to customs procedures,
enforcement and risk management techniques with the exception of confidential information®” without
saying anything about how this should be done and at which intervals. Most agreements calling for the
exchange of information include some requirements for protecting confidential information.

Quite a few agreements address information exchange as part of their broader requirements related to
publication and availability of information. Article 67 of the EFTA treaty with Singapore- which is

% See, for instance, the relevant provisions in the ASEAN FTA, in EFTA or the European Economic Area.

57 Article 16 of the RTA between China and Macao, for instance, merely requires parties to ,,promote trade and
investment facilitation through greater transparency, standards conformity and enhanced information exchange.”

%8 Article 4.2 of the treaty between EFTA and Colombia, for instance, calls for parties to “exchange information
related to the techniques of risk management applied by its respective customs authorities...”.

% See for, for example, article 19.3.1 of the RTA between the US and Peru.

80 AEC article 1 of that agreement. Article 19 of the Agreement between the EU and Mexico states that “The Parties
undertake to promote customs cooperation with a view to improving and consolidating the legal framework for their
trade relations. Such cooperation shall deal, in particular, with the following: (a) exchanges of information ...”.
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mirrored in most of the other EFTA RTAs® - requires parties to “promptly respond to specific questions
and provide, upon request, information to each other on matters referred to in paragraph 1* which calls
upon members to “publish their laws, or otherwise make publicly available their laws, regulations and
administrative rulings and judicial decisions of general application as well as their respective
international agreements that may affect the operation of this Agreement.” This is quite remote from what
the proponents of an exchange of customs-related cooperation were seeking in the WTO negotiations.

In some agreements, information sharing requirements are approached as exchanges in the framework of
aid provision. The Agreement between EFTA and Colombia, for instance, holds that “The Parties, by a
mutually agreed programme, may provide each other technical assistance in customs matters, including:
(...) exchange of specific, scientific and technical information related to the effective application of
customs legislation;”.* An identical provision is found in the EFTA treaty with Turkey.”

Publication, Consultation and Availability of Information

Most RTAs contain some kind of provisions on the publication and availability of information — a few
(8%) — even with an explicit reference to the main relevant GATT provision (Article X). Half of them
require parties to publish relevant laws and regulations — slightly more than a quarter (27%) extend this
obligation to publication through the internet, although sometimes with a more limited scope. Thirty-six
per cent also demand publication prior to enforcement. If the scope were to be extended to include
provisions that set out mere inter partes obligations - i.e. the requirement to make the information
available to the other party alone, as opposed to general publication to a broader range of addressees — the
figures would even be higher. Quite a few agreements require their signatories to make treaty-related
information available to each other without extending it to the traders, governments or interested parties
as a whole.

Only 10% of the examined RTAS require parties to consult addressees of prospective laws and regulations
before their enactment - almost 30% (28) give business/interested parties a right to comment. The
discrepancy between these two figures suggests that at least some of the agreements stipulating comment
rights implicitly include consultations as well — although the text usually does not offer much guidance on
this question. There are overlaps and semantic ambiguities in the terminology used. Some agreements
stipulate consultation requirements, but only with other contracting parties — not with a more general
audience.®

With respect to enquiry points, 27% of all examined agreements require them. As in the case of
publication, there is an additional number of treaties with pure inter partes obligations, usually limited to
enquiries related to the implementation of the respective agreement.®> Some are very narrow in scope,

81 Such as the agreements with Canada (Article 37), Egypt (Article 35), Hong Kong, China (Article 1.6), Mexico
(Article 79) or Montenegro (Article 6).

%2 Annex VI, Article 5.

% Protocol D, article 5.

8 See, for instance, article 13.04(1) of the Agreement between Honduras, El Salvador and Chinese Taipei, article
2.4 of the RTA between Jordan and Singapore, article 3.25 of the Agreement between Malaysia and Australia or the
Agreement concluded between Georgia and the CIS.

% See, for instance, article 44(2) of the Central European Free Trade Agreement or article 12 of the Agreement
between Brunei and Japan.
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limiting the application to a single area (often rules of origin).®® The terminology varies. Apart from
“inquiry points” and “enquiry points”, some agreements also refer to “contact points” (although the latter
cases are typically used for the mere inter partes obligations).

A comparison between publication/availability of information provisions in regional trade agreements and
in the WTO Agreement shows several commonalities. Both frameworks set out requirements for how the
publication should take place, including means, addressees and often also time frames. At the same time,
there are important differences. The Geneva rules tend to be more specific as far as coverage is
concerned, listing the relevant publication components in considerable detail.®” There are also WTO-
specific elements that are not found in RTAs (such as requirements to publish in an official WTO
language).

Advance Rulings

More than a third — 37% — of all examined RTAs contain provisions on advance rulings (ARs). Some
have a limited scope, applying to a single area only (often rules of origin). Others are broader, extending
to issues such as tariff classification, customs valuation, applicable rates of customs duties or certain
taxes.®® A few further allow for the addition of all "other matters the parties may decide upon.®"

Differences can also be found with respect to the level of prescriptiveness. Some of the advance rulings
provisions in RTAs are fairly detailed and resemble the equally elaborate disciplines negotiated in the
WTO0.”

As far as commitment is concerned, most agreements use “shall” language. A few resort to less binding
terms (such as "shall endeavor to"). It has to be noted, however, that the "shall* variants tend to get
softened by the addition of built-in flexibility. Obligations are often set out "to the extent permitted by

domestic law", "where available" or "where possible".

As in the case of the WTO Agreement, many RTAs include provisions on the validity of a ruling and its
applicability. Several agreements also prescribe time frames for the issuing of a ruling and conditions for
its revocation. Many RTAs further set out procedural rights and requirements such as the obligation to
provide the person requesting the ruling with a full explanation of its reasons.”* Usually not included are
the publication requirements agreed upon in the WTO.

The language is often similar — suggesting that older RTAs may have served as a blueprint for later
agreements. Some of them may even have been a source of inspiration for the AR provisions negotiated
in the WTO.

% gee, for instance, Article 42 of the RTA between Chile and China.

%7 See Article 1:1:1 of WTO's TF Agreement (WT/MIN(13)/36, WT/L/911).

® Such as, for instance, article 419:1 of the RTA between Canada and Colombia, which refers to “any tax applicable
on importation or information about the application of quotas.”

® See, for example. Article 419:1:d of the treaty between Canada and Peru.

70 See, for instance, the relevant provisions of the RTA between China and New Zealand.

"™ Such an obligation is, for instance, contained in article 419 of the Canada — Colombia treaty.
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Appeal Procedures

Rules on appeal and review procedures are a common feature of RTAs. More than 40% (43) of all
examined agreements contain related provisions. While some limit their prescriptions to the granting of
appeal rights per se, without elaborating on specific requirements, most are comprehensive and elaborate
on individual components. The language tends to be similar, often even identical. This trend is even more
pronounced in the case of consecutive agreements signed by the same party.”

The majority of the provisions are broad in scope, although several agreements formulate appeal rights
only with respect to clearly defined specific areas.”” Some limit appeal procedures to judicial or
administrative review while others cover both levels.”* A few agreements also include "quasi-judicial®
forms.” Many set out requirements for the tribunals involved, usually mandating their impartiality and
independence.” Some elaborate the prerequisites even further, such as by demanding the absence of a
substantial interest in the outcome of the matter.”” A few also request the competence to maintain, modify
or reverse the determination made.”

Frequent and sometimes elaborate references can be found to procedural requirements and due process
rights. Reference is often made to “prompt” and/or “easily accessible”’ reviews, “without penalty” or “at
reasonable costs.’®” The parties are often entitled to a reasonable opportunity to defend their respective
positions. Decisions, which are sometimes mandated to be based on the evidence and the submissions
provided, typically have to be notified to the applicant. Several agreements also require that the
underlying reasoning is communicated.?’ Some treaties further require each party to ensure that such
decisions are implemented by, and govern the practice of, the office or authority with respect to the
subject matter in question.®?

There are also RTAs that contain non-discrimination provisions.® Several further set out requirements for
the protection of confidential information.* A number of treaties — often with the EU as a party -
complement the procedural requirements with a reference to the underlying policy objective (for instance,

72 See, for instance, the almost identical language contained in the RTAs signed by EFTA with various other parties
(Canada; Colombia; Hong Kong, China; Montenegro; Peru; Serbia; Ukraine) or the treaties to which Canada is a
party.

'3 See, for instance, Article 34 of the treaty between China and Singapore.

™ This difference is also reflected in the WTO’s TF Agreement. The text refers to administrative "and/or" judicial
appeal.

> See, for example, the treaties between Australia — Chile, between Canada — Chile or between the US, the
Dominican Republic and several central American countries.

"6 See, for instance, Art. 19.6 of the Australia — Chile treaty or art. 8 of the RTA between Japan and Peru.

" See, for example, Art. 19.6 of the Australia — Chile treaty or article L-05 of the Canada — Chile accord.

78 See, for instance, article 6-12 of the RTA between Canada and Jordan.

" Article 5.7 of the Republic of Korea—India RTA.

8 RTA between the EU- Cameroon, Art. 26.

81 See, for instance, article 4.8 of the Malaysia - Australia treaty.

8 Article 19.6.3 of the Australia-Chile treaty offers an example for such a case.

8 See, for instance, the relevant provisions in the treaties concluded between Canada — Chile, Canada — Costa Rica
or Canada - Israel.

8 See, for instance, article 6.7 of the EU-Republic of Korea accord.
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invoking that appeal or review rights are granted to “improve of working methods, as well as ensure non-
discrimination, transparency efficient, integrity and accountability of operations...*.”

An overall comparison between appeal/review provisions in RTAs and those contained in the WTO’s TF
Agreement shows similarities as well as differences. Both contain references to administrative and
judicial levels, as well as to independence and non-discrimination requirements. There is also a shared
reference to the impact of an appeal or review.®

In some respects, such as procedural/due process requirements and institutional set-up, RTAs often go
further than the WTO language, perhaps because the fewer parties involved in RTAs make it easier to
accommodate differences in legal systems.

Fees and Charges Connected with Importation and Exportation

Around a third of all examined RTAs contain disciplines on fees and charges. Almost a quarter of them
refer to GATT Atrticle VIII directly. In many cases, the obligations are limited to that provision.®” Some
are even narrower in scope, confining their coverage to only one type of fee.®

Those agreements which do not simply restate the relevant parts of GATT Article VIII often still use it as
a template, sometimes with only minor changes.®® Several agreements combine GATT Article V111-based
prohibitions with bans of consular fees and calls for all import or export connected fees to be published on
the internet. The language used in those treaties is frequently similar, sometimes virtually identical.*®

Some of the examined RTAs truly go beyond GATT Article VIII. Article 6.9 of the EU-Republic of
Korea treaty, for instance, includes a provision that bans fees and charges from being calculated on an ad
valorem basis. The article also states that they “shall only be imposed for services provided in connection
with the importation and exportation in question or for any formality required for undertaking such
importation and exportation.”

An attempt in the WTO negotiations to also prohibit the levying of GATT Article VIII-based fees and
charges on an ad valorem basis was met by strong resistance. Faced with the continued opposition of
several Members, the related language had to be dropped and was not included in the final text of the new
TF Agreement.

While most RTAs contain some language on penalties — usually prescribing their imposition under certain
conditions — only 20% address the related disciplines negotiated in the WTO. Those which do, include
varying levels of coverage. Some limit their requirements to listed areas (such as importation, exportation,

8 Art. 118 of the RTA between the EU and several Central American countries.

% In the sense of it governing the practice of the relevant authorities.

8 See, for instance, article 11 of the Agreement between the EU and Cote d’Ivoire.

8 See, for example, the RTA between the US and Singapore. The only relevant provision seeks to ban merchandise
processing fees (article 2.8).

% See, for instance, the agreements between Turkey and Chile (Art. 14) or between Thailand and Australia (Article
205.)

% See, for instance, Art. 2.9 of the US —Bahrain treaty and article 2.10 of the RTA between the US and Peru.
Another example can be found in the treaties concluded between Peru and China (Art. 13) and Peru — Republic of
Korea (article 2.10).
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temporary admission etc.) Others encompass a wider range of rules and regulations, or even all matters
covered by the respective agreement.

Differences are also found with respect to the specificity of the language. Some call for limits on penalties
that can be imposed, but do so in general terms. Art. 31 of the EU-CARIFORUM treaty, for instance,
bans the application of "excessive penalties for minor breaches of customs regulations or procedural
requirements” without defining the terms "excessive" and "minor". Others are more specific (equally to
varying degrees). The EU-Central America RTA, for instance, not only requires "rules that ensure that
any penalties imposed for minor breaches of customs regulations or procedural requirements are
proportionate and non-discriminatory” but also has an outcome-oriented dimension by requesting parties
to ensure that they "do not result in unwarranted delays.”**Even more elaborated provisions can be found
in several agreements to which the United States is a party. The RTA between the US and Peru, for
instance, describes the situations in which penalties should not be imposed in relatively comprehensive
terms.%

Compared with provisions in RTAs, the penalty disciplines negotiated in Geneva are fairly broad in
coverage and elaborate in terms of specific procedural requirements. They also reflect, however, the need
to accommaodate differences in the domestic systems of WTO Members.

Release and Clearance of Goods

Measures under this category cover a broad spectrum. Following the Geneva negotiating parameters, this
study focuses on pre-arrival processing, separation of release, risk management, post-clearance audit,
release times, authorized operators and expedited shipments.®Issues linked to automation/electronic
submission are also examined because they frequently appear in RTAs (often closely intertwined with
other TF measures).*

Pre-arrival processing is a rather infrequent feature of RTAs. Only 16% contain related provisions.
They are usually addressed as part of a larger bundle of measures, often on customs release and clearance,
on automation, or on risk management. A few agreements deal with it in a separate article.” Like the
relevant provision in the WTQO’s TF Agreement (article 7:1), the language tends to be relatively concise.
Some agreements call merely for the prior submission of information, while others also cover its
processing — and sometimes also verification. Like the multilateral TFA, RTA language tends to be
binding (“shall”), although some agreements use best endeavor terms as well (such as “shall endeavor

1 Article 118:1:d.

92 «No Party may subject an importer to any penalty for making an invalid claim for preferential tariff treatment, if
the importer: (a) did not engage in negligence, gross negligence, or fraud in making the claim and pays any customs
duty owing; or (b) on becoming aware that such a claim is not valid, promptly and voluntarily corrects the claim
and pays any customs duty owing.” Article 4.19.

% The equally negotiated issues of electronic payment and perishable goods were not added as not being addressed
in RTASs (at least not under the spectrum of trade facilitation measures. Elements can sometimes be found in other
chapters, often as part of another measure). Both issues were added only recently to the WTO TF agenda.

* The WTO proposal on electronic payment has a certain conceptual link to this measure.

% See, for instance, the ASEAN treaty (Article 55).
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to®“). One can sometimes also find flexibility built into the language (e.g. “to the extent possible””).
Several treaties mention the objective of expediting the release of goods, as does the TFA.

Provisions on the separation of release from clearance are equally infrequent. They are found in only
15% of all examined RTAs.

The language tends to be fairly uniform and concise, requiring parties to allow for the release/withdrawal
of goods prior to the final determination of the applicable customs duties, fees and taxes. While level of
ambition remained disputed in the WTO negotiations almost until the very end®, most RTAs clearly lean
towards binding terms. The vast majority opt for mandatory (“shall”) language; use of best endeavor
formulations is relatively rare. A few agreements offer additional flexibilities. They soften the
requirement by calling for release merely “to the extent possible®®” or by stressing for it to be done “in
accordance with national legislations and regulations.’®” Some also give the release a temporary
character.'®

Many of the examined treaties allow their parties to make the release contingent upon the provision of a
sufficient guarantee. Others make no reference to such an instrument.’® Several agreements stress that
release is not mandated where legitimate import requirements have not been satisfied (the WTO text
contains a similar provision.'®®) Compared with the Geneva Agreement, RTA language tends to be less
elaborate, especially with respect to framing the terms of a guarantee (which accounts for the largest part
of the WTO provisions).

Almost 40% of all examined RTAs include provisions on risk management. In most cases, this is done
in relatively general and unspecific terms. Article 4.2.6, Annex 6 of the Agreement between China and
Macao, for instance, merely states that "... the two sides agree to strengthen cooperation in the following
areas: (...) strengthen the risk management of customs clearance with technical solutions". An identical
provision is contained in China’s RTA with Hong Kong, China. Even when calling for risk assessment in
more direct terms, the language is often restricted to mandating the practice without elaborating on the
concrete actions. A frequent reference simply requires parties to facilitate the clearance of low-risk
consignments and to focus on high-risk goods.'**

Post clearance audit (PCA) is a rare feature in RTAs. Only 5% of them contain related provisions, and
the level of commitment varies. While some agreements use binding language ("Members shall establish
and operate Post Clearance Audit...!®", "Each party shall provide traders with the opportunity to benefit

% See, for instance, Article 55 of the ASEAN agreement.

%" See, for example, article 5.7 of the Australia — Chile agreement.

% It was not until the ultimate round of textual review that Members were able to agree on "shall" language.

% This is, for instance, the case in the agreement between Australia and India (article 5.6.5).

100 An example for such a case is the RTA between Peru and China (article 65.2).

101 See, for instance, the agreement between Republic of Korea and India (article 5.2.d).

102 See, for instance the treaties between Australia and Chile (article 5.6.5b) the Dominican Republic, Central
American countries and the US (art. 5.2.c) or between the EU and the Republic of Korea (article 6.2.c).

193 Article 7:3:1. The provision refers to "all other regulatory requirements”.

1% See, for instance, article 5.7 of the RTA between Australia and Chile or article 4.9 of the treaty between the US
and Singapore.

15 ASEAN Free Trade Area, article 61.
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from the application of efficient post clearance audits'®®"

("...Parties may conduct audit-based controls...**™).

), others adopt a best endeavor approach

The terminology varies as well. Some treaties speak of post-clearance audit whereas others refer to audit-
based-controls, post-entry verification procedures, post release controls and company audit methods. This
has implications on coverage since some of those terms have a broader conceptual coverage and include
other measures.

Some RTAs list PCA as an element on which to base their customs legislation, provisions and
procedures.’® Others refer to it as an area of co-operation.’®® None of them go into any detail as to how
such an audit should be conducted. There is no specificity of any kind — the provisions are limited to
simply requesting (or inviting) the use of the instrument without offering any guidance on the terms of its
execution. The language in the WTO agreement is more specific in this regard. It not only calls for post-
clearance audits to be conducted in a transparent manner but also mandates each member to “notify the
person whose record is audited of the results, their rights and obligations and reasons for the results.”**°
In addition, it contains a reference to the underlying objective of the practice (expediting the release of
goods), which is also absent in RTAs.

More than a third of all RTAs contain at least some language on automation and/or the use of
electronic systems. They are often contained in sections covering a larger array of reforms, frequently
grouped together with provisions on risk management, pre-arrival clearance and the use of international
standards. As in the case of many other TF disciplines, the scope of the measures varies. Some are rather
broad and do not elaborate on the specific areas of application'*'whereas others set out a fairly
comprehensive list of commitments, covering not only the electronic exchange and processing of
information but also aiming at the development of common data elements and processes. Some even
target the creation of a fully interconnected and compatible single window system.**?

Commitments are often phrased in binding terms (“shall”) but sometimes softened by the addition of
flexibility language (& la “as soon as practicable”™, “where it is cost-effective and efficient”*** or “in
accordance with domestic law and procedures™'®). Some agreements also employ different levels of
obligation, listing some measures as actions the parties “shall” undertake whereas they merely “shall

endeavor” to engage in others.™®

106 EU-Republic of Korea, article 6.11.

07 EFTA — Ukraine, Annex V, article 6, and EFTA — Serbia, article 6.)

18 EC — Central America, article 118, EC — CARIFORUM, article 31, EC-Colombia-Peru, article 59, and EC -
Chile, article 79)

199 EU- Cameroon, article 34.

10 TEA, WT/MIN(13)/36, Articles 7:5.1 and 5.2.

1 See, for instance, article 53 of the RTA between China and New Zealand which calls for the application of
“information technology to support customs operations, where it is cost-effective and efficient, particularly in the
paperless trading context, taking into account developments in this area within the WCO.”

112 5ee, for instance, article 411 of the RTA between Canada and Costa Rica.

3 This can, for example, be found in the RTA between Australia and Chile (article 5.11).

* Such a formulation can, for example, be found in the China — New Zealand treaty (article 53).

115 See, for example, article 413 of the Canada- Colombia RTA.

1% See, for instance, article 50 of the China-Costa Rica RTA.
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A comparison with provisions negotiated in Geneva is difficult due to the different grouping — and related
treatment - of individual aspects involved. In several areas, such as the development of common data
elements or of electronic systems that are compatible between countries’ customs authorities, the WTO
Agreement is clearly less ambitious (or completely silent on the matter).

Provisions on release times are rather infrequent in RTAs. They can be found in only 16% of all
examined accords. Unlike the WTO Agreement, which focuses on the measurement and publication of
average release times without prescribing an upper limit for the release as such, those RTAs that address
the issue opt for a higher level of ambition. Many call for goods to be released within a certain time
frame. This is sometimes defined in broad terms (often by referring to “a period no longer than that
required to ensure compliance with (...) customs and other trade-related laws and formalities."*””). Other
agreements are more specific and prescribe a concrete maximum limit, frequently set as not lasting longer
than 48 hours.™™® This can be shortened to 24 hours in emergency cases.’*® There are also cases of a
combined approach.'?

Only 14% of all examined agreements contain language on authorized operators (AOs). Scope and
focus vary considerably. There are also differences in the terminology used (with "authorized operators",
"authorized traders" and "authorized economic operators" being the most frequent choices.**)

Some of the treaties merely refer to the concept of AOs without prescribing any specifics for its practical
application. Article 35 of the EU-Cameroon RTA, for instance, simply records the parties' agreement to
base their relevant legislation and procedures on “simplified procedures for authorized traders” without
defining the term and with no elaboration on qualification requirements or on concrete benefits. A little
more guidance is offered by the EU-CARIFORUM treaty, which does not only refer to "the need to apply
modern customs techniques, including (...) objective procedures for authorized traders" but also calls for
these procedures to be "transparent, efficient and simplified, in order to reduce costs and increase
predictability for economic operators."*?’Reference is sometimes made to the "authorized economic
operators" scheme as defined by the WCO.'*® The most frequently used language calls on parties to "aim
to adopt or maintain simplified customs procedures for the efficient release of goods declared by
economic operators who have proven to be reliable" before then prescribing a few obligations®* for "A
party introducing or expanding an Authorized Economic Operators System ...".*?®

" This is, for instance, used on article 6.2 of the treaty between the EU and Korea. A similar formulation can also

be found in article 5.6 of the Australia - Chile agreement.

"8 This is made to apply to regular cases — provision is usually made for that period being open to extension should
there be need for further customs action/inspection.

' See, for instance, article 410:4 of the RTA between Canada and Peru.

2% Article 5.2.2.a of the Agreement between the Dominican Republic, Central American countries and the US, for
instance, calls upon parties to “provide for the release of goods within a period no greater than that required to
ensure compliance with its customs laws and, to the extent possible, within 48 hours of arrival.”

2 All three were considered for the purposes of this study even though the different terminology sometimes comes
with a different scope.

2 Article 31.

123 See, for instance, article 6.11 of the RTA between Costa Rica and Mexico.

124 Reference is particularly made to negotiations on mutual recognition and the drawing on relevant international
standards.

125 Annex 111, articles 5 and 7 of the treaty between EFTA and Albania.
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Flexibility is usually accorded with respect to the envisaged level of commitment. Parties "shall aim to
adopt or maintain**®" or "promote the implementation of" authorized operator schemes. "Shall endeavour
to establish" can also occasionally be found."”’

Reference is sometimes made to the underlying objective of introducing such systems, referring to goals
such as the promotion of “informed compliance and efficiency of customs control*®" or to "reduc(ing)
costs and increas(ing) predictability for economic operators.*?*"

Some agreements*®® mention the possibility of negotiating mutual recognition terms of authorized

operator systems and call for such mechanisms to be based on relevant international standards, similar to
what is contained the language agreed upon in Geneva. None of the examined agreements reaches the
TFA's level of specificity with respect to qualification criteria for authorized operator schemes or the
actual TF measures offered.

A model frequently used in RTAs is only remotely — if at all - linked to the authorized operator scheme
negotiated in Geneva. The many agreements setting out provisions on so-called "approved exporters" are
primarily linked to rules of origin matters and focus on the use of a special invoice declaration.

Only 16% of all examined agreements contain provisions on expedited shipments. As with many other
measures, there are considerable variations in scope and level of ambition. Some RTAs merely call for
procedures to expedite the clearance of express consignments**! without prescribing any details on their
design and application. Others offer more specificity by requiring parties to apply the WCQ's Immediate
Release Guidelines in procedures for the clearance of express consignments."* This occasionally gets
elaborated further with some agreements setting out requirements for the procedures in question (such as
for them to provide for advance electronic submission, pre-arrival processing or clearance within time
limits and/or only a minimum of documentation).’® In some cases, those requirements are fairly elaborate
and ambitious.***

While a few of the examined RTAs are more demanding with respect to certain requirements (such as
release times), none of them match the WTQO's TFA in terms of comprehensiveness and elab